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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 8.12 .15 one Pramod Chandra Patwary lodged one FIR before the 

O/C Kalaigaon PS and stated that  on 25.11.15,  at about 3 PM his son Hrishikesh 

Patwary was coming towards Mangaldai along with his friend Nabin Tanti in his 

motorcycle bearing No. AS- 27/ 8788 and when they reached No.2, Habivanga 

village, one Alto car bearing No. AS- 01/ BQ 3373, coming in high speed from the 

side of Mangaldai, hit the motorcycle from the front side. As a result they fell 

down on the ground and they were injured severely. The motorcycle was also 

damaged. They were admitted at Kalagaon civil hospital but due to their 

seriousness they were referred to Mangaldai hospital for better treatment. Later 

on, they were referred to GNRC, Guwahati for better treatment.  As he was busy 

in the treatment of his son so it was late in lodging the FIR. The informant also 

stated that the mobile phone of his son bearing No. 8011285788 was lost at the 

time of accident. Hence this prosecution case is. 



 

  

On receipt of the F.I.R. Kalaigaon P.S. Case No. 237/15, U/S 279/338/427 

I.P.C. was registered. Accordingly police went for investigation, examined 

witness, collected evidence and on completion of investigation finding sufficient 

materials u/s 279/338/337/427 I.P.C. against accused Rajani Nath submitted the 

Charge-sheet against accused Rajani Nath.  

That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused Rajani Nath and issued process against 

him.  

Accordingly accused Rajani Nath appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences u/s 279/338/337/427 I.P.C. were read over and explained to 

accused Rajani Nath to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined nine witnesses who were cross 

examined by the defence. Accordingly the evidence of the prosecution side was 

closed. The accused was examined u/s 313 of Cr.P.C. No defence witness was 

examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Rajani Nath on 25.11.15 at about 5.30 pm drove 

his vehicle on public road in a manner so rash and negligent as to 

endanger human life or to be likely to cause hurt or injury to any 

other and thereby committed the offence punishable u/s 279 IPC? 

(ii) Whether accused Rajani Nath on 25.11.15 at about 5.30 pm 

caused grievous hurt to the informant’s son with his vehicle on 

public road in a manner so rash and negligent as to endanger 



human life and thereby committed the offence punishable u/s 338 

IPC? 

(iii) Whether accused Rajani Nath on 25.11.15 at about 5.30 pm 

caused hurt to Nabin Tanti by acting with his vehicle on public 

road in a manner so rash and negligent as to endanger human life 

and thereby committed the offence punishable u/s 337 IPC? 

(iv) Whether accused Rajani Nath on 25.11.15 at about 5.30 pm 

damaged the vehicle of victim and thereby committed the offence 

punishable u/s 427 IPC? 

   

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determinations are taken 

together for discussion.  

PW1 Pramod Chandra Patowary stated that she is the informant of this 

case. On 25/08/2015, his son met with an accident at Garubandha with one Alto 

vehicle. Nabin Tanti was also with his son. Both of them came on a motorcycle. 

The Alto came from the opposite direction and hit the motorcycle. He was 

informed and then he  went to the Hospital at Mangaldai and found both the 

victims.  Later on,  both of them were  taken to GNRC at Six Mile. The left leg of 

his son was fractured. His son is undergoing treatment and hence he was absent 

on that day in the court.  

In the cross examination PW1 stated that he lodged the Fir after 17 days 

of the accident. He was busy with the treatment with his son. He has no other 

person in his house.  He has relatives. He did not see the incident.  He was not 

present at the time of the incident.      

PW 2 Hrishikesh Patowary stated that the informant is his father. He does 

not know the accused. The incident took place on 26 November 2015 at about 

12 PM. He was coming from Barangajuli to Mangaldoi along with Nabin Tanti in a 

motorcycle. When they reached the Kalaigaon one Alto K 10 coming from 

kalaigaon in a high speed hit him from his front side. He was driving his 

motorcycle in a moderate speed on his own side. As soon as accident took place 

he became senseless. Later on he was admitted at GNRC. He stayed there for 15 



days. He got injury in various part of his body. Later on his father lodged the 

instant case. 

In the cross examination PW2 stated that he has forgotten as to when 

police recorded his statement. When the case was filed he was in GNRC. The 

place of occurrence where the accident occurred was Pucca. There are the shops 

near the place of occurrence. There are houses near the place of occurrence. It 

is not a fact that they drove the motorcycle in high speed. He does not know 

who drove Alto K 10 on the day of the accident. It is not a fact that due to his 

fault the accident took place.  

 PW 3 Nabin Tanti stated that he  knows the informant. He does not 

know the accused. He knows the victim. The accident took place on 25/11/15 at 

about 3.30 PM. On the day of the accident he and Risikesh were going in a 

motorcycle to Mandalgoi and when they reached at Gorubandha(Kalaigaon) one 

Alto K10 coming from opposite direction, hit them. They were going on their own 

side. The driver of the Alto vehicle was talking over phone and he came to their 

side and hit them. Risikesh was driving the motorcycle. Risikesh got serious 

injury due to the accident. After causing the accident the driver of Alto K10 fled 

away. Immediately Risikesh was taken to Kalaigaon Civil Hospital and from their 

Risikesh was taken to GNRC at Guwahati.. 

In the cross examination PW3 stated that the place of occurrence is not a 

market area. There are no shops near the place of occurrence. The road is wide 

and pucca where the accident took place. They were driving the motorcycle at 20 

kilometres per hour. It is not a fact that Risikesh drove the vehicle at a high 

speed. There are culvert and turning at the place of occurrence. There are 

houses of near the place of occurrence. He does not know who drove the alleged 

vehicle. It is not a fact that due to their fault the accident took place. Police 

interrogated him. He did not say to police on the day of the accident the driver of 

the Alto K10 talking over phone. It is not a fact that he did not say to police that 

on the day of the accident they were driving the motorcycle at a moderate speed 

and that the driver of the Alto K10 was driving the vehicle at high speed. he has 

forgotten when police interrogate him. 

PW 4 Jogen Kr. Saharia stated that he knows the informant. He does not 

know the accused. The accident took place about 1½ years ago at a place in 

between Gorubandha and Kalaigaon. On the day of the accident Risikesh 



Patowari was going from Kalaigaon towards Mangaldoi and when he reached at 

the place of occurrence one Alto vehicle coming from the opposite side hit him. 

Due to that accident one tyre of the said Alto vehicle came out of the ring of the 

wheel and the driver of the said Alto drove his vehicle in that manner. Later on 

public stopped the vehicle of the accused and police came to the place of 

occurrence and arrested the driver of the Alto. Risikesh Patowari got head injury 

as well as he got injury in his Teeth and Leg.  

In the cross examination PW4 stated that Police did not record his 

statement. He did not see the accident. 

PW 5 Md. Safiqul Hoque stated that he does not know the informant. But 

he knows the accused person. At about 5.30 PM at about one year ago he was 

coming from Kalaigaon towards Mangaldai  and when he reached near the 

turning at Gorubandha chowk he saw one accident. He  also saw one motorcycle 

and one boy lying on the road. Then they sent the boy to the medical . He heard 

that one alto vehicle caused the accident. One black color Alto caused the 

accident. He saw the accident from a distance of 40 fit. The motorcycle was 

coming towards from Kalaigaon  from Mangaldai and the vehicle which caused 

accident was coming towards from Kalaigaon. 

In the cross examination PW5 stated that  he does not know who drove 

the vehicle on the day of the incident. The motorcycle was lying in the  middle 

part of the road.  There was a turning at the place of the occurrence. It is not a 

fact that he did not say police that on the day of the incident he saw accident 

from a distance of 40 fit. It is not a fact that he did not say to police that on the 

day of the incident the motorcycle was hit by the Alto vehicle. 

PW 6 Sri Rituraj Goswami  stated that he does not know the informant. 

He knows the accused person.  The accused is his maternal uncle.  He does not 

know anything about the accident. When he heard about the accident he went to 

the Kalaigaon PS. He heard that one motorcycle came in high speed and hit the 

vehicle.  He does not know anything about the accident. He was also the bailor 

of the accused person in the PS. On the day of the accident the accused drove 

the vehicle.       

The cross examination of PW5 was declined. 

 



PW 7 Md. Tajnur Ali stated that he does not know the informant. He 

knows the accused person.  About 2 years ago one accident took place in the 

turning of Gorubandha. The accident took place between motorcycle and one 

Alto vehicle . When the accident took place he was with the driver of their 

vehicle. There were two persons in the said motorcycle and they sent the both  

of them in the hospital.        

In the cross examination PW7 stated that Police did not interrogate him. 

Police only asked him about his name. It is not a fact that police did not 

interrogate him.  

PW8 Ganesh Sonowal stated that on 26/11/15 he examined one vehicle 

No. AS 01 BQ 3373 Alto car on requisition of Kalaigaon PS GDE No. 560 dated 

25/11/15. On examination he found damages-wind shield glass damage, front 

show damage including both sides fenders, show grill, bumper etc., head light 

both damage, steering assembly damage. 

In the cross examination PW8 stated that he examined the vehicle at the 

PS on 26/11/15. If there is steering assembly damage in a vehicle then the driver 

of the vehicle  cannot drive the vehicle.     

PW9 Mahadev Nath stated that on 08/12/15 the FIR of the instant case 

was lodged in Kalaigaon PS. Accordingly,  one case was registered and the O/C, 

Kalaigaon PS asked him to investigate the case. Accordingly, he went to the 

place of the occurrence.  Already the injured was sent to medical. At the place of 

the occurrence he drew sketch map, took the statement of the witnesses. He 

seized the  motorcycle from the place of the occurrence and seized the Alto 

vehicle from the compound of Model hospital.  Later on,  the Alto vehicle was 

brought to the PS. The driving license of the accused and the documents of the 

alto vehicle were also seized from the Alto vehicle. Later on, the accused person 

was arrested and allowed to go on bail as the offences were bailable in nature.  

On completion of investigation he submitted the charge sheet against the 

accused Rajani Nath U/s- 279/338/337/427 IPC. 

    In the cross examination PW9 stated that the FIR was lodged after 13 

days of the instant case. Except the ground of medical no other reason was 

mentioned in the FIR as to the cause of the  delay in lodging the FIR. The 

statement of the persons who were shown in the sketch map were not recorded 



by me.  Nabin Tanti did not say to him that the driver of the vehicle   while 

driving the vehicle, he was talking over mobile phone . Tusar Ali said to me that 

on the day of the incident  the rider of motorcycle was driving the motorcycle in 

high speed and there is a turning , the rider of the motorcycle lost his balance 

and hit the back side of Alto vehicle. 

At the stage, I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about Rash driving 

or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

In support of the case prosecution, nine PWs were examined. Out of the 

nine PWs, PW9 is the Investigating Officer and PW8 is the Motor Vehicle 

Inspector. Out of the remaining seven witnesses on perusal of the evidence on 

record it is found that PW1 during his cross examination stated that he was not 

present at the time of the accident. On the other hand PW4 during his cross 

examination stated that he did not see the accident. Hence, evidence of PW1 and 

PW4 are nothing but hearsay.  

It is found that the prosecution has examined both victims of the instant 

case namely Hrishikesh Patowary and Nabin Tanti as PW2 and PW3.  PW2 during 

his evidence stated that on the day of the incident he and Nabin Tanti were 

coming in a motorcycle  and when they reached Kalaigaon one Alto K10 coming 

in a high speed, hit their motorcycle and they got injury. PW2 also stated that on 

the day of the incident he was driving his motorcycle at moderate speed. The 

defence could not impeach the credit of PW2 by way of his cross examination. 

Rather, PW2 during his cross examination denied the suggestion of the defence 

that on the day of the accident he drove the motorcycle in a high speed.  

It is found that PW3 has corroborated PW2 in material particulars. PW3 

deposed that on the day of the incident when he and Hrishikesh were coming in 

a motorcycle, one Alto coming from opposite direction, hit them. PW3 also stated 

that they were coming on their own side. So far as the speed of the motorcycle is 

concerned, PW3 reaffirmed during his cross examination that on the day of the 

incident, they were driving the motorcycle @22 kilometre per hour. It is also 



found that the defence could not impeach the credit of PW3 by way of his cross 

examination.  

So far as the identity of the driver of the alleged Alto vehicle is concerned    

both PW2 and PW3 stated that they do not know who drove the Alto vehicle. 

However, PW6 specifically stated that on the day of the incident the accused 

drove the vehicle and the cross examination of PW6 was declined by the 

defence. So, it is found that defence did not try to impeach the credit of PW6. So 

there is no doubt that it was the accused who drove the Alto on the day of the 

incident.  

The claim of the prosecution that on the day of the incident one accident 

took place between one motorcycle and one Alto vehicle is also supported by 

PW5 and PW7. Both PW5 and PW7 stated that they sent the boys to the hospital.  

 During argument learned defence counsel argued that on the day of the 

incident it was the rider of the motorcycle who rode the motorcycle in a high 

speed and then hit on the front side of the vehicle  of the accused and caused 

accident and  that the accused is falsely implicated in the instant case as and 

that the accused did not drive his vehicle in a high speed and negligent manner. 

 On the other hand during argument learned A.P.P. argued that the 

defence could not impeach the credit of the victims of the instant case during 

their cross examination and both victims deposed that  on the day of the incident 

they drove the motorcycle in moderate speed. Learned A.P.P.  also argued that 

the place of the occurrence is a pucca road and the accused was under duty to 

drive his vehicle carefully  because PW2 specifically  stated that during  

examination in chief that he was driving his motorcycle in moderate speed in his 

own side.  

I would also like to cite the decision of the Hon'ble Gauhati High 

Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- State of Assam where 

the Hon'ble Gauhati High Court held that ―When a person fails to take , while 

doing an act , precaution , which a reasonable and prudent person is expected to 

take or ought to take , it amounts to negligence . When a person , conscious of 

the fact that his action may cause harm or damage , takes the action with utter 

indifference to the consequences , which may ensue from his such act , he is 

said to have done the act rashly . In other words , when a person fails to take , 

while doing an act , such precaution , which a reasonable and prudent person is 

expected to take or ought to take , before doing the act , such doing of the act 

would amount to negligence. 



On the other hand, when a person, who is aware of the risk , which his action 

involves , does the act with utter indifference to the consequences , which his 

action is likely to entail , such an act is a rash act .‖ 

Learned A.P.P. also argued that defence did not claim that there was any 

mechanical defect in the alleged vehicle of the accused. When the road is pucca 

and wide as admitted as well as reaffirmed by PW3 during his cross examination 

it is the duty of the driver of the vehicle to drive of the vehicle on his own side. 

Rash or negligent driving does not depend on the speed of the vehicle 

nor condition of the road . The more bad the condition of the road is the greater 

caution and care should be taken while driving on a public road because the lives 

of others are in the hand of driver/rider. 

However, both PW2 and PW3 did not state anything about the nature of 

the injury and hence their injury cannot be presumed to be grievous.   It is also 

found that police did not seize the motorcycle of the victims and as a result  

there is no material on record to consider as to whether the motorcycle of the 

victims was damaged. Moreover, both the victims i.e. PW2 and PW3 are silent as 

to the claim by the informant that the motorcycle which met with the instant 

incident was damaged in the instant case and hence there is no material to hold 

the accused guilty for an offence U/S- 338/427 IPC.           

As per the section 134 of the Indian Evidence Act number of witnesses is 

immaterial and the quality of the witness is material. No particular number of 

witnesses is required for proving a certain fact. It is the quality and not the 

plurality of the witnesses that matters. Evidence is weighed and not counted. 

A judgment of conviction can also be recorded on the basis of the 

statement made before the court by a solitary witness.   

 

ORDER 

 

In view of the conclusion made above I hold accused Rajani Nath is guilty 

of the offence u/s 279/337 IPC. However under the facts and circumstances of 

the instant case, accused Rajani Nath is not found guilty u/s 338/427 IPC. Hence 

accused Rajani Nath is acquitted of the accusation u/s 338/427  of I.P.C. 

In view of above , I convict accused Rajani Nath Ali U/S.279/337 of the 

IPC . 



In order to deter the accused from commission of same nature of offence 

in future I am not inclined to give the benefit under the provision of the section 3 

/4  of Probation of Offenders Act 1958  

I have heard the accused person on the question of sentence to be 

passed against him. 

Therefore, I sentence accused Rajani Nath to pay fine of Rs.1000/- 

U/S.279 of the IPC i/d simple imprisonment for 10 days. I also sentence accused 

Rajani Nath to pay fine of Rs.500/-  U/S.337 of the IPC i/d simple imprisonment 

for  5 days. 

The seized vehicles shall be returned to its registered owners.  

A copy of judgment shall be furnished to the accused Rajani Nath free of 

cost.  

The bail bond of the accused Rajani Nath is extended for a further period 

of 6 months from today as per provisions of Section 437A, Cr.P.C as amended up 

to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 08th day of September, 2017. 

 

.  

 

(N.C.BHUYAN) 

            Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 Pramod Chandra Patwary 

PW2 Hrishikesh Patowary 

PW3 Nabin Tanti 

PW4 Jogen Kr. Saharia 

PW5 Safiqul Hoque 

PW6 Rituraj Goswami   

PW7 Tajnur Ali 

PW8 Ganesh Sonowal 

PW9 Mahadev Nath 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

EX 1 – FIR 

EX 2 – MVI report 

EX 3 – sketch map 

EX 4 – seizure list 

EX 5 – charge sheet 

4. Defence exhibit. 

None 

 

(N.C.BHUYAN) 

     Judicial Magistrate 1st   

Class  Udalguri 


